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This is Schedule 6 referred to in the foregoing Aberdeen Western Peripheral Route/Balmedie - 

Tipperty design, build, finance and operation agreement between Aberdeen City Council 

(acting in its capacity as agent for the Scottish Ministers) and Aberdeen Roads Limited. 

SCHEDULE 6 

PAYMENT MECHANISM 

1. Definitions

1.1 In this Schedule:

Adjustment means an adjustment of the Unitary Charge made in accordance with paragraph

7 hereof;

Annual Availability Payment or AAP for the O&M Roads for a Payment Year means the

sums determined in accordance with the following formula:

AAPn = AAPo x (1 – IF) + ((AAPo x IF) x 
( )


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 −
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where: 

AAPn is the Annual Availability Payment for that Payment Year; 

AAPo is the base date availability payment for a Payment Year set out in cell $C$19 

of the input sheet of the Financial Model being £[REDACTED] as amended for 

any Unitary Charge Adjustment;  

IF is the Indexation Factor being [REDACTED]%; 

RPIXn means the published RPIX figure for the month of February which most 

recently precedes the commencement of the relevant Payment Year (or, if such 

RPIX figure has not been published by the relevant calculation date, the RPIX figure 

last published prior to such calculation date); and 

RPIX0  is 253.6 the published RPIX figure as at February 2014; 

Annual Debt Service Cover Ratio is  the Annual Debt Service Cover Ratio set out in the 

Financial Model and as calculated and defined in the Senior Financing Agreements; 

Availability Criteria means the availability criteria specified in Table 4.1 in Appendix 4; 
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Exception means: 

a) any suspension or restriction of the Access Rights by the Contracting Authority;

b) police actions or instructions which the Company can demonstrate to the

Contracting Authority's reasonable satisfaction has not resulted from a breach, act

or omission by the Company or any person acting on behalf of the Company or any

of the Company's sub-contractors of any tier, provided that this Exception shall

cease to apply thirty (30) minutes after the police advise the Company that the road

can be re-opened to vehicular traffic;

c) maintenance work carried out by Local Authorities, Traffic Scotland, Network Rail

and/or an Operating Company, provided that the Company has taken all reasonable

steps to mitigate the effects of such maintenance works;

d) maintenance work carried out by BP (in respect of the pipeline from the St. Fergus

terminal to the Cruden Bay terminal) and/or Shell UK Exploration and Production (in

respect of the natural gas liquids pipeline from the St. Fergus terminal to the

Mossmorran terminal), provided that the Company has taken all reasonable steps to

mitigate the effects of such maintenance works;

e) work carried out by Statutory Undertakers in terms of Parts 3 or 4 of the 1991 Act,

subject always to the Company having complied and continuing to comply with its

obligations under Clause 21;

f) vehicle breakdown or illegal parking in either case on the hard shoulder of slip

roads, provided that the Company has used its reasonable endeavours to rectify the

matter to the reasonable satisfaction of the Contracting Authority including, where

applicable, by contacting the police or an appropriate roadside assistance provider;

g) implementation (within the timescale agreed or determined in accordance with

Clauses 34 or 37 or Schedule 4 (O&M Works Requirements) as appropriate) of any

works or other matters relating to an Contracting Authority Change, a Qualifying

Change in Law or Routine Maintenance; and/or

h) installation and/or commissioning of Traffic Scotland equipment subsequent to

issuance of a Permit to Use (where Clause 25.3 applies) or the Final Completion

Acceptance Notice (where Clause 26.5 applies);

i) vehicle breakdown or illegal parking in either case on a Running Lane, provided that

the Company has used all reasonable endeavours to rectify the matter within the
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relevant Remedial Period to the reasonable satisfaction of the Contracting Authority 

including, where applicable, by contacting the police or an appropriate roadside 

assistance provider; and/or 

j) an Emergency;

Excess LOCs means the amount, if any, by which the accrued total Lane Occupation 

Charges exceed the total value of Permitted Lane Occupations;  

Exempt Lane Occupation means any Lane Occupation which: 

a) is an Emergency Lane Occupation;

b) arises as a consequence of police actions or instructions which the Company can

demonstrate to the Contracting Authority's reasonable satisfaction has not resulted

from a breach, act or omission by the Company or any person acting on behalf of

the Company or any of the Company's sub-contractors of any tier, provided that this

exemption shall cease to apply 30 minutes after the police advise the Company that

the road can be re-opened to vehicular traffic;

c) the Contracting Authority agrees is mitigated by the provision of a permanent or

temporary diversion route or any means of traffic safety and management within the

confines of the New Works Site which has been agreed with the Contracting

Authority and Police Scotland and/or the relevant Local Authority (as may

appropriate in the circumstances) and which provides road users of the relevant

lane with a permanent or temporary running lane of an appropriate standard which

meets the relevant Restricted Services Availability Criteria set out in Part 1 of

Appendix 4; or

d) the Contracting Authority agrees is a Plant Crossing which is used exclusively for

that purpose;

Final Payment Month means the period commencing on the first day of the calendar month 

in which the earlier of the Termination Date or the Expiry Date occurs and ending on the 

earlier of the Termination Date or the Expiry Date; 

Final Payment Year means the period commencing on 1 April preceding the earlier of the 

Termination Date or the Expiry Date and ending on the earlier of the Termination Date or the 

Expiry Date; 
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Key Ratios means the following ratios: 

a) the average and minimum Loan Life Cover Ratios (as defined in the Senior
Financing Agreements) as calculated in the Base Case at cell references $E$83
and $D$83 of the ratio sheet respectively, being [REDACTED] and [REDACTED]
respectively;

b) the average and minimum Annual Debt Service Cover Ratios (as defined in the
Senior Financing Agreements) as calculated in the Base Case at cell references
$E$85 and $D$85 of the ratio sheet respectively, being [REDACTED]
and [REDACTED]  respectively;

c) the Project IRR; and

d) the Subordinated Debt Rate in cell $D$26 of the return sheet of the Financial Model;

Lane Occupation means the occupation of a Lane by the Company which results in the Lane 

either: 

a) becoming unavailable for use by all permitted classes of vehicles;

b) becoming a Narrow Lane;

c) being subject to a speed limit in accordance with Chapter 8 of the Traffic Signs

Manual; or

d) being subject to a closure;

and for the purposes of this Schedule 6 the measurement of any closure shall be from the 

point of commencement of the first taper encountered (or, in the case of a mobile closure, the 

first operational vehicle in the lane to be closed) to the sign indicating the end of the road 

works (or in the case of a mobile closure, to the point where the lane is fully open again) 

measuring in the direction of the traffic flow; 

Lane Occupation Charge means the relevant charge specified in Appendix 7; 

Lane Occupation Period means a two hour period falling within either the Day or Night 

periods specified in the tables forming Appendix 7, such two hour periods being measured in 

increments from the start of the Day or Night periods as appropriate; 

Management Activities means all management activities, procedures and processes which 

require to be undertaken to satisfy the requirements of Schedule 4 (O&M Works 

Requirements); 
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Monthly Availability Payment or MAP means: 

a) for Payment Months after and excluding the Payment Month in which Final

Completion is achieved, the Annual Availability Payment for that Payment Year

divided by 12; and

b) for Payment Months up to and including the Payment Month in which Final

Completion is achieved, the Annual Availability Payment for that Payment Year

divided by 12, and multiplied by the following factor:

(AP1 x BP1) + +(APn x BPn) + D 

No of days in Calendar Month 

where: 

P1..Pn  is the date of issue of the first Permit to Use through to the date of issue of the 

final Permit to Use;  

Ap1 Apn is CV when the Permit to Use for P1..Pn has been granted; 

Bp1 Bpn is the number of days remaining in the Payment Month after the grant of 

the Permit to Use for P1..Pn but before the grant of the next Permit to Use or in the 

case of Pn before Final Completion;  

D is the number of days remaining in the Payment Month after Final Completion; 

Narrow Lane means (i) a Running Lane of width less than 3.3 metres which is for the use of 

all classes of vehicles, or (ii) a Running Lane of width less than 3.0 metres which is subject to 

vehicle width restrictions; 

Operating Company means any organisation which is employed by the Scottish Ministers to 

manage and maintain the Trunk Roads from time to time; 

Payment Month means each full calendar month falling within a Payment Year; 

Payment Year or n means each period of twelve (12) months starting on 1 April and ending 

on 31 March; 

Performance Standard means for any Service, the performance standard specified against 

that Service in the column headed 'Performance Standard' in the table forming Part 1 of 

Appendix 5; 
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Permitted Deviation means for any Service, the deviation permitted from the Performance 

Standard against that Service set out in the column headed 'Deviation' in the table forming 

Part 1 of Appendix 5; 

Permitted Lane Occupations means the Lane Occupations listed in the tables forming 

Appendix 8; 

Post-Adjustment Financial Model means the Financial Model in effect immediately following 

the making of the relevant Adjustments; 

Pre-Adjustment Financial Model means the Financial Model in effect immediately prior to 

the making of the relevant Adjustments; 

Remedial Period means each period permitted for remedying an Availability Failure as set 

out in the column headed ‘Remedial Period’ in the table set out in Appendix 4, each of which 

periods shall commence: 

a) in respect of a failure to meet the Availability Criteria as a result of an accident, from

the time when the Company is notified by the police or other appropriate authority

that the carriageway or carriageways which were closed as a result of the accident

may be re-opened, provided that where the Company fails to record the time of such

notification the Remedial Period shall be zero; and

b) in respect of a failure to meet Availability Criteria otherwise than as a result of an

accident, from the earlier of:

i) where the Company is required in terms of this Agreement to monitor such

failures by way of any electronic or other system based reporting or data-

capture or by way of self-monitoring, the time at which it became or should

have become aware of the failure; and

ii) where there is no such monitoring requirement, the time at which the failure

is otherwise reported to the Company by any person;

Restricted Services Availability Criteria means the Restricted Services availability criteria 

specified in Table 4.2 in Appendix 4;  
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Restricted Services Availability Failure means a failure to meet the Restricted Services 

Availability Criteria for a section of carriageway not subject to a Permitted Lane Occupation, 

provided that the Company shall be deemed to have met the Restricted Services Availability 

Criteria if: 

a) such failure has been remedied by the expiry of the Remedial Period (if any); or

b) such failure is the result of an Exception;

Restricted Services Availability Failure Deduction or RSAFD means each of the charges 

detailed in paragraph 2.3; 

Restricted Services Payment means the payments for the provision of the Restricted 

Services, calculated in accordance with paragraph 2.1; 

Restricted Services Payment Period means the period from the Restricted Services 

Commencement Date to the Restricted Services Completion Date; 

Restricted Services Performance Failure means any failure by the Company to perform the 

Restricted Services in accordance with Good Industry Practice; 

Restricted Services Performance Failure Deduction or RSPFD means a deduction 

calculated in accordance with paragraph 2.2 and made in respect of a Restricted Services 

Performance Failure; 

Restricted Services Sections means those sections of the Project Roads which are subject 

to Restricted Services, which sections are set out in Appendix 6 in the column headed 

‘Restricted Services Section’; 

Running Lane means a strip of carriageway intended to accommodate a line of moving 

vehicles, frequently defined by road markings; 

Sectional Service Shortfall means a Service Shortfall in respect of a Service identified as 

'Sectional' in the column headed 'Service Shortfall Points' in the tables set out in Parts 1 and 2 

of Appendix 5; 

Services means Services (General) and Services (Specific); 

Services (General) means the types of O&M Works referred to by classification in Part 2 of 

Appendix 5; 
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Services (Specific) means each of those parts of the O&M Works specified in the first two 

columns headed 'Services' and 'Requirements' in the table set out in Part 1 of Appendix 5 and 

in each case as more particularly described in the relevant part of Schedule 4 (O&M Works 

Requirements); 

Services Remedial Period means the period within which a failure to provide a Service 

(General) is to be remedied; 

Service Shortfall means the continuation of a failure to provide a Service in accordance with 

the relevant Performance Standard after the expiry of the Service Remedial Period and shall 

include Sectional Service Shortfalls and Whole Road Service Shortfalls;  

Service Shortfall Deduction or SSD means an SSD Section and/or an SSD Whole; 

Service Shortfall Points or SSP means SSP Section and SSP Whole; 

Service Shortfall Notice means a notice by the Contracting Authority served pursuant to 

paragraph 5.3.2; 

SSD Section means a deduction calculated in accordance with paragraph 4.2.2 and made in 

respect of a Sectional Service Shortfall; 

SSD Whole means a deduction calculated in accordance with paragraph 4.2.3 and made in 

respect of a Whole Road Service Shortfall; 

SSP Section means the service shortfall points applicable to a Sectional Service Shortfall as 

identified in the columns headed 'Service Shortfall Points' of the tables set out in Parts 1 and 

2 to Appendix 5; 

SSP Whole means the service shortfall points applicable to a Whole Road Service Shortfall 

and identified in the columns headed 'Service Shortfall Points' of the tables set out in Parts 1 

and 2 to Appendix 5; 

Type C Works means works carried out using vehicle mounted traffic signs to effect a Lane 

closure involving either Mobile Lane Closure Techniques or Single Vehicle Works in each 

case as detailed in Section O8 and O10 to Chapter 8 Part 2 of the Traffic Signs Manual 2009; 

Unitary Charge means the aggregate of the Monthly Unitary Charge for a Payment Year; and 
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Whole Road Service Shortfall means a Service Shortfall in respect of a Service identified as 

Whole Road in the columns headed ‘Service Shortfall Points' of the tables set out in Parts 1 

and 2 of Appendix 5. 
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2. Restricted Services Payments

2.1 Calculation of Restricted Services Payments

2.1.1 Restricted Services Payments shall be made during the Restricted Services 

Payment Period.  

2.1.2 The Restricted Services Payment (RSP) for a Payment Month shall be calculated as 

follows: 

Where: 

RSP1, RSP2, RSP3 and RSP4 are the monthly amounts payable in respect of the 

relevant Restricted Services Sections as set out in Appendix 6; 

D is the number of days for which the Restricted Services are provided in the 

relevant Restricted Services Section during the Payment Month; 

PM is the number of days in the Payment Month; 

RSPFD is the Restricted Services Performance Failure Deduction, calculated in 

accordance with paragraph 2.2, for the previous Payment Month; and  

RSAFD is the Restricted Services Availability Failure Deduction, calculated in 

accordance with paragraph 2.3, for the previous Payment Month. 

2.1.3 The total aggregate RSPFD and RSAFD shall not exceed the total Restricted 

Services Payment actually paid to the Company during the Restricted Services 

Period.  

2.1.4 Without prejudice to paragraph 2.1.3 above, if the total value of RSAFDs, RSPFDs 

and Excess LOCs in a particular Payment Month exceeds either the Restricted 

Services Payment or the Monthly Unitary Charge (as the case may be) for that 

Payment Month, the excess shall be deducted from either the Restricted Services 

Payment or the Monthly Unitary Charge, as the case may be, for the following 

and/or any subsequent Payment Months until fully recovered.  
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2.2 Restricted Services Performance Failure Deduction 

2.2.1 The RSPFD shall be: 

(a) £[REDACTED] for each Restricted Service Performance Failure in respect of

Winter Service, Category 1 Defects (both as defined in Part 1 of Schedule 4

(O&M Works)) or activities in connection with Emergencies;

(b) £[REDACTED] for each Restricted Service Performance Failure in respect

of any other Restricted Service listed in Appendix A to Part 11 of Schedule 4

(O&M Works); or

(c) £[REDACTED] for Each Restricted Service Performance Failure in respect

of failure to meet the Service Level Standards for the Temporary

Automatic Speed Camera System for the Enforcement of Mandatory

Speed Limits at Roadworks as specified in paragraph 9.2 of Appendix

1/26 of Part 4 of Schedule 2.

2.2.2 Other than in respect of a Restricted Services Performance Failure, the Contracting 

Authority shall be entitled to withhold payment of any Restricted Services Payment 

where the Company has completely failed to provide the Restricted Services in that 

Payment Month. 

2.2.3 Without prejudice to paragraph 2.1.3 above, if any Restricted Services Performance 

Failure Deduction remains outstanding after the end of the Restricted Services 

Payment Period the Contracting Authority shall be entitled to deduct said Restricted 

Services Performance Failure Deduction from the next available or any subsequent 

Monthly Unitary Charge. 

2.3 Restricted Services Availability Failure Deductions 

2.3.1 

2.3.2 

2.3.3 

2.3.4 

The RSAFD shall be £[REDACTED] where the Restricted Services Availability 

Failure occurs between the hours of 0600 and 2000 on weekdays.  

The RSAFD shall be £[REDACTED] where the Restricted Services Availability 

Failure occurs between the hours of 2000 and 0600.  

The RSAFD shall be £[REDACTED] where the Restricted Services Availability 

Failure occurs between the hours of 0600 and 2000 on a weekend.  

RSAFDs shall apply: 
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(a) for each lane on which a Restricted Services Availability Failure occurs; and

(b) for every thirty (30) minute period from the commencement of the Restricted

Services Availability Failure until remediation of the Restricted Services

Availability Failure irrespective of the actual duration of the Restricted

Services Availability Failure.

2.3.5 The Contracting Authority shall calculate the total value of the RSAFDs in each 

Payment Month and shall deduct any such payments due from either:  

(a) the Restricted Services Payment for the relevant Payment Month, calculated

under paragraph 2.1.2, or

(b) at the sole discretion of the Contracting Authority, the Monthly Unitary

Charge for the relevant Month calculated under paragraph 3.1.1,

in each case notwithstanding whether such deduction is provided for in the 

calculations in paragraph 3.1.1 or 2.1.2. 

2.3.6 Without prejudice to paragraph 2.1.3 above, if any RSAFD remains outstanding at 

the end of the Restricted Services Payment Period the Contracting Authority shall 

be entitled to deduct said RSAFD from the next available or any subsequent 

Monthly Unitary Charge. 
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3. Calculation of Unitary Charge

3.1 Monthly Unitary Charge

3.1.1 The Monthly Unitary Charge (MUC) for a Payment Month shall be calculated as 

follows: 

MUC = [MAP – Deductions] + PTIC 

where: 

MAP is the Monthly Availability Payment; and 

Deductions means AFD + SSD + CBCs + (Excess LOCs + + excess RSPFDs + 

excess RSAFDs) (in each case if any); 

and where: 

AFD is the aggregate of all Availability Failure Deductions for the previous Payment 

Month; 

SSD is the aggregate of all Service Shortfall Deductions for the previous Payment 

Month; and 

PTIC means any pass through insurance costs due pursuant to Clause 53.1 for 

which supporting uncontested invoices from the Company's insurers are available. 

3.1.2 In the Final Payment Month: 

(a) Availability Failure Deductions and Service Shortfall Deductions applicable

to the Final Payment Month, and

(b) any remaining Excess LOCs and CBCs,

shall also be deducted from the MAP. 

3.1.3 If the Deductions for any Payment Month exceed the MAP for that Payment Month, 

then the Deductions shall be limited to the MAP for that Payment Month. 

3.1.4 Excess LOCs which are not deducted during the Restricted Services Payment 

Period may be deducted from the MAP in any future Payment Month, provided 

always that any AFD and/or SSD will be deducted first with Excess LOCs applied 

against any residual MAP or carried over to the next Payment Month. 
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3.1.5 CBCs which are not deducted from the first MUC may be deducted from the MUC in 

any future Payment Month, provided always that any AFD, SSD and/or Excess 

LOCs will be deducted first with CBCs applied against any residual MAP or carried 

over to the next Payment Month. 

3.2 Payment Calculation Schedule 

3.2.1 The Company shall prepare a schedule of calculations for each Payment Month 

using the Payment Calculation Schedules set out in Appendix 10, which schedule 

shall set out a calculation (or a value of nil or a blank, if applicable) for each of the 

factors set out therein. 
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4. Deductions

4.1 Availability Failure Deductions

4.1.1 Availability Failure Deductions shall only apply to the O&M Roads. 

4.1.2 In any Payment Month prior to Final Completion being achieved an Availability 

Failure Deduction shall apply for each Availability Failure within any Availability 

Period for a Carriageway Section, calculated as follows: 

AFD = CV x  AAP x  SWs  x  TWt  x AFF 
TSWsCP 37,126 

4.1.3 When Final Completion has been achieved the Availability Failure Deductions shall 

be:  

AFD = AAPxSWsxTWtxAFF 
37,126 

in each case, where: 

SWs means the section weighting applicable to the relevant Carriageway Section 

identified in the column headed SWs in the tables forming Appendix 2; 

TSWsCP means the total SWs applicable to the relevant Phase or Phases where 

the Permit to Use has been granted; 

TWt means the time weighting applicable to the relevant Availability Period 

identified in the columns sub-headed 'TWt' of the table forming Appendix 1; and 

37126 represents the total of weighted time periods for the Payment Year; and 

AFF means the Availability Failure Factor for the relevant type of carriageway as 

identified in the tables forming Appendix 3. 

4.1.4 In any Payment Month, where multiple Availability Failure Deductions arise on one 

Carriageway Section, the total Availability Failure Deduction for that Carriageway 

Section for that Payment Month will not exceed: 

MAP x SWs; 
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where: 

SWs means the section weighting for the relevant Carriageway Section identified in 

the column headed SWs in the tables forming Appendix 2. 

4.1.5 Where an Availability Failure is caused as a result of Type C Works being carried 

out on the O&M Roads, then, for the purposes of calculating the Availability Failure 

Deductions, the value of SWs will be the average of the section weightings of all the 

relevant Carriageway Sections through which the Type C Works have been carried 

out identified in the column headed SWs in the tables forming Appendix 2.  The time 

weighting to be applied will be the actual duration of the Type C Works. 

4.2 Service Shortfall Deductions 

4.2.1 Service Shortfall Deductions shall only apply to the O&M Roads. 

4.2.2 Service Shortfall Deductions (Section) 

In any Payment Month, a SSD Section shall apply for a Carriageway Section for any 

day or part thereof during which SSP Section are incurred for that Carriageway 

Section, calculated as follows: 

(a) prior to Final Completion being achieved the SSD Section shall be:

SSD Section =  MAP x SWs x A 

No of days in calendar month TSWsCP  100 

(b) when Final Completion has been achieved the SSD Section shall be:

SSD Section =  MAP x SWs x A 

No of days in calendar month  100 

where: 

SWs is the section weighting for the relevant Carriageway Section as identified in 

the column headed SWs in the tables forming Appendix 2; and 

A is the number of SSP Section, relating to any Sectional Service Shortfalls. 

4.2.3 Service Shortfall Deductions (Whole) 

In any Payment Month, an SSD Whole shall apply for any day or part thereof, during 

which SSP Whole are incurred, calculated as follows: 
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SSD Whole = MAP x A 

No of days in calendar month 100 

where: 

A is the number of SSP Whole relating to any Whole Road Service Shortfalls. 

4.3 Availability Failure Deductions and Service Shortfall Deductions 

Notwithstanding that Availability Failure Deductions are applied to a Carriageway Section, 

such Carriageway Sections may also be subject to Service Shortfall Deductions for the same 

day. 

4.4 Monitoring 

4.4.1 Monitoring shall be undertaken by the Company in accordance with the procedures 

set out in Part 7 of Schedule 4 (O&M Works Requirements). 

4.4.2 If the Contracting Authority becomes aware that the Company has failed to log any 

Availability Failure, then the Carriageway Section in which the Availability Failure 

occurred shall be deemed to have been unavailable for the whole day on which the 

Availability Failure occurred and Availability Failure Deductions will be calculated 

accordingly.  If the Contracting Authority becomes aware of any failure to log an 

Availability Failure after the calculation of the relevant Monthly Availability Payment, 

then the Contracting Authority may deduct the applicable Availability Failure 

Deduction for the Payment Month in which the Contracting Authority became so 

aware. 

4.5 Frequency of Inspections 

4.5.1 Where the O&M Works Requirements specify that an inspection or other service 

shall be carried out at a certain frequency, then the period of time indicated in that 

frequency shall be the maximum period (subject to any Permitted Deviation) 

permitted between the completion of the first inspection or said other service and 

the completion of the next inspection or said other service and so on. 

4.5.2 Where any particular type of inspection or other service (the secondary inspection 

or service) is to be carried out mid-way between another type of inspection or other 

service (the primary inspection or service), then if the primary inspection or 

service is delayed or advanced then the secondary inspection or service shall also 

be delayed or advanced so as to ensure that the said secondary inspection or 
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service continues to be carried out mid-way between the primary inspection or 

service.  

4.6 Resolution of failures 

Resolution of failures in respect of Availability Criteria shall be considered to have been 

achieved when the failure to comply with the relevant Availability Criteria has been remedied 

or rectified. 
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5. Services and Management Activities

5.1 Calculation of Service Shortfall Points

5.1.1 Service Shortfall Points shall be applied on a daily basis unless otherwise provided 

in Part 1 of Appendix 5 in which case the Service Shortfall Points shall be applied in 

accordance with the time periods which are set out in Appendix 5; 

5.1.2 For the purpose of calculating the period of time for which Service Shortfall Points 

shall be applied, hours shall be measured as period of sixty (60) minutes from the 

actual time the Service Shortfall first occurred until the Service Shortfall is resolved. 

5.1.3 Where a Sectional Service Shortfall or Whole Road Service Shortfall occurs as a 

result of an Exception, such Sectional Service Shortfall or Whole Road Service 

Shortfall shall be deemed not to have occurred.  

5.2 Service Shortfall Deduction Repetitions 

5.2.1 If in any two consecutive Payment Months Service Shortfall Points are incurred in 

respect of the same Service, the number of Service Shortfall Points incurred in 

respect of that Service in the second Payment Month shall be multiplied by 1.25. 

5.2.2 If in any three consecutive Payment Months Service Shortfall Points are incurred in 

respect of the same Service, the number of Service Shortfall Points incurred in 

respect of that Service in the third Payment Month shall be multiplied by 1.5. 

5.2.3 If in any four or more consecutive Payment Months Service Shortfall Points are 

incurred in respect of the same Service, the number of Service Shortfall Points 

incurred in respect of that Service in the fourth and any subsequent Payment Month 

shall be multiplied by two (2). 

5.3 Shortfalls in Services (General) 

5.3.1 If the Company fails to meet any of the Services (General) the Company shall notify 

the Contracting Authority.   

5.3.2 The Contracting Authority may serve a Service Shortfall Notice on the Company: 

(a) on receipt of the notice referred to in paragraph 5.3.1, or

(b) on becoming aware of a failure by the Company to meet any of the Services

(General),
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and the Service Shortfall Notice shall set out the Service Remedial Period and the 

classification of the type of Service (General). 

5.3.3 The Service Remedial Period and the classification shall be such period and such 

classification as shall be reasonable in all the circumstances. If the Company 

disputes the Service Remedial Period or the classification the Parties shall meet to 

discuss and use reasonable endeavours to agree the Service Remedial Period 

and/or the classification.  If Parties cannot agree the Service Remedial Period or the 

classification within ten (10) Business Days the matter may be referred to the 

Dispute Resolution Procedure.   

5.3.4 If the Company does not dispute the Service Remedial Period or the classification 

within ten (10) Business Days of the Service Shortfall Notice, then the Service 

Remedial Period and classification specified in that Service Shortfall Notice shall be 

deemed to have been agreed by both Parties and may not thereafter be challenged. 

5.3.5 Examples of the classification of the Service Shortfalls applicable to Services 

(General) are given in Part 2 to Appendix 5 which examples shall be used as a 

guide by the Company and the Contracting Authority in allocating a classification. 

5.3.6 If the Company fails to remedy the Service Shortfall then Service Shortfall Points 

shall be applied on a daily basis from the expiry of the relevant Service Remedial 

Period until the Service Shortfall has been remedied. 

5.4 O&M Works Management Activities 

5.4.1 Corrective Action Request 

(a) If the Company fails to comply with a Corrective Action Request generated

as a result of an audit carried out by the Company or the Contracting

Authority in terms of Schedule 5 identifying a failure to comply with the

Quality Plans within the period specified in that Corrective Action Request

such failure shall be a Service Shortfall.

(b) Service Shortfall Points specified against the Service 'Provide O&M Works

Management Activities' shall be applied in respect of such Service Shortfall

on a daily basis from the expiry of the period specified in the relevant

Corrective Action Request until the Service Shortfall has been resolved.
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5.4.2 Repetition of Corrective Action Requests 

(a) If a Corrective Action Request, or its equivalent, is generated in respect of

the same failure to comply with the Quality Plan in the course of three

consecutive audits (whether Company audits or the Contracting Authority

audits) then, notwithstanding the period specified in the Corrective Action

Request for compliance, such failure shall be a Service Shortfall

immediately on the issue of the third or subsequent Corrective Action

Request.

(b) Service Shortfall Points specified against the Service 'Provide O&M Works

Management Activities' shall be applied in respect of such Service Shortfall

on a daily basis from the date of issue of such third or subsequent

Corrective Action Request until the Service Shortfall has been resolved.

(c) For the purposes of this paragraph an audit shall be a consecutive audit if it

is the next audit which audits the Management Activity which has been the

subject of the Corrective Action Request, notwithstanding that audits in

respect of other Management Activities may have been conducted in the

intervening period.

5.5 Resolution of failures 

5.5.1 Services 

Resolution of failures in respect of Services shall be considered to have been 

achieved when the failure to comply with the relevant O&M Works Requirements 

has been remedied or rectified. 

5.5.2 Management Activities 

Resolution of failures in respect of Management Activities shall be considered to 

have been achieved when the Company has complied with all the terms of the 

Corrective Action Request. 

5.5.3 Temporary Measures 

In the event that the Company has used temporary measures or repairs in order to 

meet the relevant Availability Criteria or achieve the relevant Performance Standard 

for a Service, the Company shall replace such temporary measures or repairs with 

permanent ones within the period specified in Schedule 4 in respect of that 
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particular Service or, where no such period is specified, within 28 days.  Failure to 

effect such replacement within the requisite time period shall trigger the application 

of the relevant provisions of this Schedule 6 in respect of the relevant Service or 

Availability Failure. The Company shall, upon being requested to do so by the 

Contracting Authority, demonstrate to the Contracting Authority what steps it has 

taken to achieve such permanent measures (including replacement if required) or 

repairs. 
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6. Lane Occupation Charges

6.1 Lane Occupation Charges

6.1.1 Lane Occupation Charges shall apply in respect of each Lane Occupation that 

occurs on any of the roads named in the tables in Appendix 7 from the Effective 

Date until:  

(a) where the road will on issuance of the Permit to Use for the Phase which

applies to the relevant road become an O&M Road, the granting of the

relevant Permit to Use; or

(b) where the road will on issuance of the Third Party Roads Completion

Certificate for the relevant road become a Third Party Road, the date of the

relevant Third Party Roads Completion Certificate;

as the case may be. 

6.1.2 The Contracting Authority shall deduct any Excess LOCs from either the Restricted 

Services Payment or the Monthly Availability Payment (as the case may be for any 

Payment Month) in the relevant Payment Month. 

6.1.3 The full Lane Occupation Charge shall apply irrespective of the actual duration of 

the relevant Lane Occupation within the Lane Occupation Period. 

6.1.4 Only one Lane Occupation Charge per Lane Occupation Period shall be payable for 

Type C Works provided the operation is carried out continuously within the Lane 

Occupation Period. 

6.1.5 Where a closure (as contemplated in limb (d) of the definition of Lane Occupation) 

would result in Lane Occupation Charges being levied pursuant to more than one of 

the tables contained in Appendix 7, a Lane Occupation shall be recorded in respect 

of each such Lane Occupation Charge.  

6.1.6 Where the Contracting Authority has determined that the continuance of any Lane 

Occupation is undesirable and/or impracticable because of adverse weather 

conditions or other physical conditions and in the opinion of the Contracting 

Authority the Company has taken all reasonable steps to mitigate the effects of such 

conditions and to remove all restrictions to traffic on those Lanes not subject to Lane 

Occupations, the Contracting Authority may at its discretion require the Company to 

cease the Lane Occupation and may, in such circumstances, either disregard the 
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occurrence for the purposes of calculating the accrued total Lane Occupations or 

waive any relevant Excess LOCs. 

6.1.7 Where under this Agreement the Company is required to undertake activities in 

connection with Emergencies that require a Lane Occupation, the Company shall 

identify in the Monthly Report the number and time period of these Lane 

Occupations. 

6.1.8 Where the Contracting Authority agrees that a Lane Occupation was necessary 

solely for undertaking activities in connection with an Emergency and that it was not 

used for any other purpose then it shall be deemed to be an Emergency Lane 

Occupation.  Failing agreement between the Contracting Authority and the 

Company, the Contracting Authority's decision shall be final. 

6.1.9 Exempt Lane Occupations shall be disregarded for the purposes of calculating the 

accrued total Lane Occupation Charges. 

6.1.10 If at the end of the Restricted Services Period, and after the settlement of any 

disputes relating to Lane Occupations, the accrued total Lane Occupation Charges 

are less than the total value of Permitted Lane Occupations then no payment shall 

be due by the Contracting Authority to the Company. 
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7. Community Benefits

7.1 Community Benefit Charges shall apply in respect of failure by the Company to meet either

the minimum performance levels set out within Schedule 21 or such higher performance

levels as may be set out in the Company’s Responsible Procurement Plan.

7.2 The Community Benefit Charges are set out in Appendix 9 to this Schedule 6.

7.3 Community Benefit Charges shall apply in respect of both the New Works and the O&M

Works.

7.4 The Contracting Authority shall calculate the total value of the Community Benefit Charges

arising in respect of:

7.4.1 the New Works and shall deduct such charges from the first and any subsequent

Monthly Unitary Charge, and

7.4.2 the O&M Works in each Payment Month and shall deduct such charges from the 

Monthly Unitary Charge for the relevant Payment Month,  

in each case notwithstanding whether such deduction is provided for in the calculation in 

paragraph 3.1.1.  

7.5 Where the total value of Community Benefit Charges arising under paragraph 7.4 exceeds the 

Monthly Unitary Charge for any Payment Month, the excess shall be deducted from the 

Monthly Unitary Charge for the following and/or any subsequent Payment Months until fully 

recovered. 
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8. Adjustments to the Unitary Charge

8.1 Whenever reference is made in this Agreement to the application of the Unitary Charge

Adjustment Procedure the provisions of this paragraph 8 shall apply.

8.2 Where this paragraph 8 applies, the Unitary Charge shall be adjusted to the extent necessary

to ensure that the Company is left in the same financial position as it would have been under

this Agreement had the relevant Contracting Authority Change, Company Change, Qualifying

Change in Law, or Compensation Event (any one an Adjustment Event) not occurred. Such

adjusted Unitary Charge shall be determined in accordance with the following procedures and

requirements.

8.3 The Financial Model shall be updated to incorporate the provisions of the agreed Estimate (in

the case of a Contracting Authority Change) or as agreed pursuant to Clause 33 (in the case

of a Compensation Event), Clause 35 (in the case of a Company Change) or Clause 37 (in

the case of a Qualifying Change in Law) or which will require:

8.3.1 where applicable incorporating changes to proposed funding; and 

8.3.2 incorporating changes to amounts and/or timing of projected expenditures from the 

date of the applicable Adjustment Event to the Expiry Date. 

8.4 The Unitary Charge shall be adjusted from the date of the Adjustment Event to the Expiry 

Date so that: 

8.4.1 following the making of the Adjustments, the ability of the Company to comply with 

this Agreement is not adversely affected or improved as a consequence of the 

Adjustment Event; and  

8.4.2 the Company is left in a position in relation to the Key Ratios which is no better and 

no worse in the Post-Adjustment Financial Model than it is in the Pre-Adjustment 

Financial Model. 

8.5 The Financial Model as so revised and approved by the Contracting Authority shall be the 

Financial Model for all purposes of this Agreement and the revised Unitary Charge shall be 

applied in place of the Unitary Charge as it stood immediately prior to the Adjustment Event 

from the date of the Adjustment Event. 

8.6 On revision of the Financial Model, the Company shall forward to the Contracting Authority an 

updated signed Financial Model audit letter from the Company's auditors and a copy of the 
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updated Financial Model at the cost of the Company but the price of which is to be allowed for 

in the pricing of the Adjustment Event. 

8.7 The Parties acknowledge and agree that the Financial Model and the figures referred to in 

paragraphs 8.3.1 and 8.3.2 will require amendment to reflect the terms of any Refinancing. 
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APPENDIX 7 
LANE OCCUPATION CHARGES 

1. In the following tables, the Lane Occupation Charges are stated in relation to the number of

Running Lanes available for a Direction of Travel. The Direction of Travel on slip roads with 2

Running Lanes shall be interpreted as that for a dual carriageway road and on slip roads with

1 Running Lane as that for a single carriageway road.

2. The roads referred to in the tables below are as listed in Table 1 of Schedule 19.  References

to roads by route number are to those parts of the roads that are included in the Project

Roads.  Where Lane Occupations apply to sections of adjoining carriageway, the relevant

start and finish location for the section is described by Reference Points noted in respect of

the relevant Table below, which are as shown on the Reference Drawings listed in Appendix

0/4 of Schedule 2 Part 4.

3. The Weekday period begins at 06.00 am on Monday and ends at 08.00pm on Friday.

4. The Weekend period begins at 08.00 pm on Friday and ends at 06.00 am on Monday.

5. The Lane Occupation Charges apply to each individual Lane Occupation, irrespective of

physical length.

6. The speed limit is that associated with the Lane Occupation.  Where there is a single Running

Lane width within a Lane Occupation but more than 1 speed limit the Lane Occupation

Charge shall be that for the lowest speed limit applied.  Where there is a single speed limit

within a Lane Occupation but more than 1 Running Lane width applies the Lane Occupation

Charge shall be that for the narrowest lane width applied.  Where there are multiple speed

limits and Running Lane widths within a Lane Occupation the Lane Occupation Charge shall

be that for the speed limit and associated Lane width which result in the highest charge.

7. Where a Lane Occupation extends through more than one section of carriageway with

differing number of running lanes available in the existing carriageways of the affected

sections the Lane Occupation Charge shall be that which results in the highest charge.

8. Restricted Services Availability Failure Deductions, levied in accordance with paragraph 2 of

this Schedule 6, shall apply where a Lane Occupation providing 1 Running Lane overruns into

a Lane Occupation Period where 1 Running Lane is not permitted or where closure of a

Direction of Travel on the A90 or A96 occurs as a result of a breach, act or omission by the

Company or any person acting on behalf of the Company or any of the Company’s sub-

contractors of any tier.
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9. A Lane Occupation on a dual carriageway road that results in a total closure of a Direction of

Travel, or on a single carriageway side road or on a slip road that results in total closure of the

road shall be charged at 2.5 times the maximum Lane Occupation Charge for each period for

the relevant road for the duration that the total closure occurs.

10. Where existing carriageways or existing roads are replaced or realigned as part of the New

Works, the Lane Occupation Charges and Restricted Services Availability Failure Deductions

for those existing carriageways and existing roads shall apply until such time as the traffic is

permanently transferred onto the new carriageways or new roads.  Lane Occupation Charges

and Restricted Services Availability Failure Deductions shall then apply to the relevant new

carriageways and new roads equivalent to those relevant existing carriageways and existing

roads so replaced or realigned until such time as the issue of the Permit to Use or the Third

Party Roads Completion Certificate, as appropriate, by the Contracting Authority for the new

carriageways or new roads.

11. On slip roads and side roads the Lane Occupation Charge shall be based on whether the

available Running Lanes are capable of carrying all permitted classes of vehicle on the

following basis:

11.1 A Running Lane on a dual carriageway side road shall be deemed to be capable of carrying 

all permitted classes of vehicle if the width of the Running Lane through TTMS is at least 

3.3m; 

11.2 A Running Lane on a single carriageway side road or on a slip road shall be deemed to be 

capable of carrying all permitted classes of vehicle if: 

11.2.1 the combined width of the Running Lanes through TTMS with two-way working is at 

least 6.75m on a bus route and at least 6.5m on a road which is not a bus route; or 

11.2.2 the width of the Running Lane through TTMS with one-way working is at least 

3.25m. 

11.3 For the avoidance of doubt: 

11.3.1 a slip road or a side road which is subject to permanent closure shall be subject to 

Lane Occupation Charges until issue of the relevant Permit to Use or Third Party 

Roads Completion Certificate, subject to any Exemptions that may apply; 

11.3.2 a single carriageway side road that is subject to shuttle working shall be charged at 

0.5 times the Lane Occupation Charge for the lane on which the shuttle working is 

operating.  This charge shall be in addition to the Lane Occupation Charge for the 
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lane subject to occupation; the phasing of the traffic control shall be ignored for the 

purpose of calculating the Lane Occupation Charge; 

11.3.3 an approved Departure for TTMS shall not exempt the application of Lane 

Occupation Charges to the associated Lane Occupations; and 

11.3.4 the use of a ‘Give Way’ in TTMS for slip roads merging with the A90 between 

Findon and Charleston Junctions shall be charged at 1.5 times the  maximum Lane 

Occupation Charge for each period for the relevant road for the duration that the 

total closure occurs;  

11.3.5 the use of temporary traffic lights shall be subject to the prior approval of the 

Contracting Authority. Where approval is given for purposes other than shuttle 

working as described in paragraph 11.3.2, additional Lane Occupation Charges 

shall apply. Where the road subject to temporary traffic light control is the main 

carriageway of a trunk road a charge of 1.0 times the Lane Occupation Charge shall 

apply for each period for the relevant road for the duration that temporary traffic light 

control is in operations. Where the road subject to temporary traffic light control is a 

slip road or a side road a charge of 0.5 times the Lane Occupation Charge shall 

apply for each period for the relevant road for the duration that temporary traffic light 

control is in operation. These charges are in addition to the Lane Occupation 

Charges which may apply in respect of other temporary traffic management 

arrangements affect the roads concerned; and 

11.3.6 the use of a 'rolling road-block' form of temporary traffic management shall be 

subject to the prior approval of the Contracting Authority. Where approval is given 

additional Lane Occupation Charges shall apply. For any road subject to control by 

means of a 'rolling road-block' a charge of 1.0 times the Lane Occupation Charge 

shall apply for each period for the relevant road for the duration that the 'rolling road-

block' is in operation. This charge is in addition to Lane Occupation Charges which 

may apply in respect of other temporary traffic management arrangements affecting 

the road concerned. 
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4. Community Benefit Charges shall be calculated on a monthly basis and deducted from the

Monthly Availability Payment as set out in Section 7 of this Part 6.  Where the average number

of places for any category calculated in any month exceeds the required levels for that category

used in the calculation as set out in Note 1 above, the excess numbers shall offset in whole or

in part any charge that may have been made in respect of that category in any previous month.

Such offsetting of charges shall only apply within categories, and shall not apply across

categories.  Where the Company provides the required number of places for each category

averaged over the whole duration of the New Works or the O&M Works as appropriate, there

shall be no net deduction in respect of non-performance in the provision of Community Benefits.

5. There shall be no net payment to the Company on either a monthly or total basis in respect of

any provision of Community Benefits which exceeds the required levels used in the calculation

as set out in Note 1 above.
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APPENDIX 11 
PRIORITY SURPLUSES 
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